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BNP PARIBAS CONVICTED OF DISCRIMINATION AGAINST A 

GAY EMPLOYEE 

A manager of BNP Paribas decided to take advantage of a voluntary redundancy plan to leave 

the bank in 2012. Later on, he sued his former employer to get damages for discriminatory 

treatment (bullying and emails with sexual overtones from colleagues, unjustified removal of 

his bonus...)  that would have taken place as a result of his homosexuality. 

The case was brought before the Court of appeals of Paris, after the labor court of Paris 

dismissed the employee's claims. He finally got a favorable decision from the Court of 

appeals on September 22, 20161. The Court found that the bank was responsible for 

discrimination because of the employee’s sexual orientation.   

The bank was therefore unsuccessful in convincing the court despite the fact that it had 

emphasized the existence of a charter and a company-wide agreement to prevent and fight 

against discrimination based on its employees’ sexual orientation. It had also highlighted that 

the plaintiff was regularly well noted and got salary increases over the years. 

The Court of appeals found that the employee was "victim of a sexist and macho behavior 

from his colleagues making his working environment particularly hostile". The Court also 

stressed that the employee was stigmatized by colleagues’ messages due to his sexual 

orientation. BNP Paribas was even blamed for organizing "parties in strip-clubs offering 

sexual services" (!). 

With regard to the removal of the plaintiff’s bonus in 2012, the Court held that it came at a 

time when the employee had achieved 90% of his objectives, while his colleagues, placed in a 

comparable position, had been paid significant financial incentives. 

BNP-Paribas was then sentenced to pay his former employee a sum amounting to around 

600,000 euros, including 100,000 euros as damages for the non-material damage that he 

suffered due to the discrimination against him. 

What can we learn from this court decision?  

Article 1132-1 of the French labor Code provides that no employee may be subjected to 

discrimination due to his/her sexual orientation. Under this legal provision, the employee 

must produce evidence of direct or indirect discrimination. In view of this evidence, the 

employer must prove that its decision is substantiated by objective elements showing that no 

discrimination occurred. BNP-Paribas could not therefore base its defense on general 

considerations (e.g. existence of prevention policies against discrimination and homophobia) 

or arguments that did not properly address the employee’s claim (e.g. the employee was well 

noted and got salary increase on a regular basis). 

 
                                                           
1 Court of appeals of Paris, ruling of September 22, 2016 - n°S14/07337 
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LEAVING IN PARIS CAN (ALSO) HAVE ADVANTAGES…  

  

Equal work, equal pay? Not always! 

This is the lesson that can be drawn from the decision rendered on September 14, 2016 by the 

Supreme Court2.  

The whole point of that decision is that it allows wage disparities between employees working 

in different establishments of the same company, provided that they relate to the cost of 

living. 

In the case brought before the Supreme Court, the employees of the Douai-located plan3 of 

Renault, the French car manufacturer, were unhappy that their colleagues based in the Paris 

area were better paid than them for similar job positions and duties. According to them, the 

mere fact that the employees were living in different geographic areas was not sufficient to 

justify wage differences. They decided to file a lawsuit against Renault on the ground of 

discrimination. 

However, neither the Court of appeals of Douai, nor the Supreme Court agreed to the 

plaintiffs’ arguments. 

The Supreme Court stated as a principle that "the difference in treatment between employees 

of different establishments carrying out equal work or work of equal value can be made by 

employer’s unilateral decision, if it is based on objective reasons". 

Then, applying this principle to the present case, the Supreme Court found that “as the 

disparity in the cost of living claimed by the employer to substantiate the difference in 

treatment was justified, the court of appeals could validly infer that this difference in 

treatment was based on objective and relevant justification". 

The position taken by the Supreme Court in that ruling should be approved. It is in line with 

its case-law stating that a difference in treatment can be made between employees of different 

establishment of the same company who carry out equal work or work of equal value if it is 

based on objective reasons under judges’ control4. 

In the case at hand, the Court of appeals relied on studies and press articles entered into 

discovery by the employer that unsurprisingly established that the value of square meters and 

consumer goods was lower in the North region of France than in the Paris area. As the court 

actually monitored the objective character of the reasons given by the employer to breach the 

principle of equal treatment, the difference in pay between employees of the two 

establishments was justified. 

                                                           
2 Supreme Court, ruling of September 14, 2016 - n°15-11.386  
3 Douai is located 200 km north of Paris 
4 Supreme Court, ruling of June 8, 2011 - n°10-30162 
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A HR DIRECTOR CAN VALIDLY CHALLENGE A CLAUSE 

THAT HE DRAFTED HIMSELF 

Working as a HR director can be quite interesting, especially if the director is led to write 

down his/her own employment contract. 

This is what can be inferred from the decision rendered on July 6, 2016 by the Supreme 

Court5. 

A HRD drafted his own non-compete clause that provided for financial compensation in the 

form of an additional salary paid during the enforcement of the employment contract. 

Unsurprisingly, the non-compete clause was illegal. If the non-compete clause must include a 

financial consideration, no payment can be made until the employment contract is terminated. 

The rationale behind this rule is that the non-compete clause enters into force only after the 

employment contract has ceased to have effect. 

This is precisely what the HRD argued in court, after he had been terminated and … updated 

on the case-law of the Supreme Court dealing with restrictive covenants! 

Generally speaking, the employee can validly challenge his non-compete clause in court, 

provided he successfully proves that he suffered a specific damage. This principle is reminded 

by the Supreme Court in its decision of July 6, 2016. Was this rule still valid when the non-

compete clause had been written down by the very person who challenged it in court? 

This question was not irrelevant in light of the golden principle stating that "no one may 

invoke his own turpitude". 

Yet, without hesitation, the Supreme Court ruled in favor of the HRD by deciding that "the 

employee's contribution in the drafting of his non-compete clause had no impact on its 

validity." 

The position taken by the Court of Cassation cannot be criticized. 

The fact that the employee drafted his own non-compete clause did not exempt the individual 

who signed the employment contract on behalf of the company from ensuring its validity, 

starting with the non-competition included in it. 

Hiring a lawyer would certainly have been a good decision in such a situation. 

Because this basic principle had been forgotten, the employer was sentenced to pay damages 

to its former employee due to the invalidity of the non-compete clause. 

                                                           
5 Supreme Court, ruling of July 6, 2016 - n°15-10.987 
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AN EMPLOYEE CANNOT DECIDE TO BE ON-CALL DUTY ON 

HIS OWN INITIATIVE 

 

Two coordinating nurses, hired by a home-care organization, decided to offer the opportunity 

to their health care aides to reach them by phone outside their working hours for advice and 

recommendation if they felt the need in the course of their interventions. The two nurses had 

thus established a planning, under which each of them was responsible for a hotline during 15 

consecutive days. 

The two nurses claimed that this phone call service was known to their employer. They then 

claimed that the time spent focusing on executing this work had to be considered an on-call 

duty period and paid as such. 

As the employer refused to accommodate the nurses’ request, one of them decided to file a 

constructive dismissal claim against it and asked the labour court to reclassify it into an 

abusive termination. 

After being dismissed of her claim by the court of appeals, the nurse decided to file recourse 

with the Supreme Court. 

She was not more successful before the Supreme Court. In its decision of September 8, 20166 

the Supreme Court ruled that the fact that the employer was aware of the hotline operated by 

an employee outside of her working hours does not mean that it implicitly agreed for the 

recognition of on call-duty as working time. 

Accordingly, the Supreme Court considers that the only way to recognize on-call duty is when 

the employer agreed to establish on-call duty through a company-wide agreement, a nation-

wide agreement negotiated at the CBA level or by a unilateral decision on its own.  

The Court is therefore in favor of a restrictive meaning of the “on-call duty” concept as it 

denies the possibility to have one resulting from an implicit agreement of the employer. 

Should we conclude that the employee will have no means of action against the employer if 

the on-call duty period did not result from its explicit agreement?  

We do not think so. To have a chance to win the case, the nurse should have been able to 

prove that, far from being passive, the employer had asked or at least encouraged her to 

operate the hotline. 

 

 

                                                           
6 Supreme court, ruling of September 8, 2016 - n°14-26825 
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THE QUESTION COULD HAVE ARISEN IN GREY'S ANATOMY! 

A doctor working in a convalescent establishment claimed that he was on service and should 

have been paid at 100% when he was required by his employer to stand in premises located 

outside the company to intervene in case of emergency. 

He was terminated by the employer and asked for the payment of the extra hours worked 

throughout those periods. The court of appeals dismissed him of all his claims. 

The Supreme Court confirmed the court of appeals’ decision in its ruling of September 8, 

20167. In support of its decision, the Supreme Court ruled that the periods during which the 

doctor stood available to the employer were on-call duty periods rather than working time to 

be fully paid. 

In its decision, the Supreme Court made a clear distinction between two situations, i.e. 

employee on service and employee on call-duty. 

While on service, the employee "is available to the employer and must comply with its 

instructions without being able to deal with his personal matters, in which case he should be 

compensated for the whole period he stood available." In the case of an employee on call-

duty, the employee "without being at the permanent and immediate disposal of the employer 

is obliged to stay at home or nearby in order to be able to intervene to perform work on 

behalf of the company, meaning that the employee should be paid throughout the duration of 

his intervention." 

In the case referred to it, the Supreme Court held that the doctor was only required to respond 

to emergencies, which meant that he had free time to deal with his personal matters. 

It is somewhat difficult to follow the Supreme Court’s reasoning because, in the case at hand, 

the doctor did not stand at home but in the company’s premises. 

The Supreme Court therefore took some shortcuts with article 3121-5 of the French labor 

code which creates a direct and express link between on-call duty and the fact that the 

employee should stay at home or nearby. 

The court of appeals took also some liberties with the factual background, as it stated with 

some embarrassment that if the housing dedicated to on-call duty did not present all the 

amenities of a location to share a family life, it could not however be regarded as a room for 

watch-keeping medical staff. 

 

                                                           
7 Supreme Court, ruling of September 8, 2016 - n°14-23.714 


